Research on Prior Art Defense by 夏慧娟
学校编码：10384                           分类号      密级        








Research on Prior Art Defense 
夏慧娟    
 
指导教师姓名： 钟瑞栋  副教授 
专 业 名 称： 法 律 硕 士 
论文提交日期： 2012 年   4 月 
论文答辩时间： 2012 年    月 
学位授予日期： 2012 年    月 
 
答辩委员会主席:            
评    阅    人:             

























































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的





























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 






















































Prior art defense means if an accused infringer in infringement, can adduce 
evidence to show that what he has exploited is a prior art, his act does not 
constitute an infringement. Article 62 of the Patent Law as amended for the 
third time provides that” In a patent infringement dispute, if the alleged 
infringer has evidence proving that the technology or design he exploited is a 
prior technology or design, the exploitation does not constitute an infringement 
of the patent right. ”Article 22 provides that” prior art the Act refers to means 
known to the public at home and broad before the date of filing.”Prior art 
defense is important to safeguard the public interest. Prior art defense gain 
highly value from the entire patent community since the proportion it gets in 
patent infringement case grows bigger in recent years. Through the analysis of 
relevant theory and judicial practice at home and abroad, we can clarify the 
ambiguities about prior art defense, and provide guidance for the application of 
prior art defense in practice. 
Besides the preface and conclusion, this dissertation is divided into three 
parts. 
Chapter one is connotation and relative theories of prior art defense. In 
order to define prior art defense, the first part involves three concepts, prior art 
defense, known art and free known art; then introduces the bring forth and 
development of prior art defense of our country and several foreign countries; 
The last part elaborates the theoretical basis of prior art defense, including 
theory of public property, theory of right abuse, theory of protection on interest 
of bona fide third party, and so on. 
Chapter two discusses the affirmation of prior art. According to provisions 
of Patent Law, the first part introduces the basic elements of prior art; the 













Chapter three is about the application of prior art defense, including 
applicable scope, contrast method and contrast standard used in prior art 
defense, which focus more controversy. Starting from the application of prior 
art defense in Germany, Japan and the United States, this part analyzes 
application of prior art defense in our country, and puts forward opinions in 
order to benefit judicial practice. 
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知晓的技术。 早表明“现有技术”的文件可见之于 1992 年制定的《中华
人民共和国专利法实施细则》（后经 2001 年、2002 年、2009 年三次修改），
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